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Sales of Goods to Which Something Remains to be Done by Seller 
ob Buyer. — The law on this subject, as laid down in English decisions by Lord 
Ellenborough, is thus stated by Blackburn (Sales 151-2) in two rules, called Lord 
Ellenborough's rules : 

No. 1. "Where by the agreement the vendor is to do anything to the goods 
for the purpose of putting them into that state in which the purchaser is to be 
bound to accept them, or, as it is sometimes worded, into a deliverable state, the 
performance of those things shall, in the absence of circumstances indicating a 
contrary intention, be taken to be a condition precedent to the vesting of the 
property." 

No. 2. " Where anything remains to be done to the goods for the purpose of 
ascertaining the price, as by weighing, measuring, or testing the goods, where the 
price is to depend on the quantity or quality of the goods, the performance of 
these things also shall be a condition precedent to the transfer of the property 
[i. e., title], although the individual goods be ascertained, and they are in the 
state in which they ought to be accepted." See 2 Schoul. Pers. Prop. (2d ed. ), 
sec. 248. 

It will be seen that the second rule above stated does not say by whom the 
"weighing, measuring, or testing" is to be done, whether by the seller or buyer; 
nor whether they are to take place while the seller retains possession, or after de- 
livery to the buyer. The rule, however, was intended to apply to acts to be done 
by either seller or buyer, whether before or after delivery to the buyer. On the 
other hand, the first rule is in terms confined to acts to be done by the seller; and 
to be done before delivery, since they are such as are necessary to put the chattel 
into "a deliverable state." Thus understood, the first rule has stood the test of 
time, and as a rule of presumption stands firm to-day ; though there is no doubt 
that, if the parties so intend, title can pass to the buyer in goods not yet delivered, 
and requiring acts by the seller to put them into a deliverable state. But Lord 
Ellenborough's second rule has often been disapproved as too broadly stated; and 
the weight of authority now is that title is presumed to pass to the buyer, unless 
the facts show a contrary intention, although weighing, measuring or testing may 
remain to be done by the buyer alone, for his sole benefit or convenience. And 
this is so even if the goods are not yet delivered to the buyer, and a fortiori is this 
the presumption when the buyer has possession. And it is even said that if the 
buyer has received possession of a specific chattel under a contract of sale, title 
may be considered to pass, although some act may remain to be done by the seller. 
It is thus manifest that the presumption favors the transfer of title except when 
something remains to be done by the seller to goods as yet undelivered ; and this pre- 
sumption of title transfer is strongest when the acts to be done are by the buyer in 
possession. 

The cases on this subject are very numerous, and the Virginia reports furnish 
two examples, now well supported by authority, which finely illustrate the distinc- 
tion between the effect of (1) acts to be done by the seller before delivery and (2) 
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acts to be done by the buyer after delivery. These are Dixon v. Myers, 1 Gratt. 
240, and HaxaU v. WiUix, 15 Gratt. 434. 

(1) Dixon v. Myers. This was a suit brought by Myers & Co., tobacco manu- 
facturers of Bichmond, Va., against Dixon, for the price of fifty-six hogsheads of 
tobacco stems, on the ground that the title to these stems had passed to Dixon be- 
fore they were destroyed by an accidental fire which consumed the factory of 
Myers & Co. Dixon had contracted with Myers & Co. to purchase all the tobacco 
stems they might prize during the year 1832 (with a small exception) ; and the 
fifty-six hogsheads for whose price the suit was brought had been prized and set 
apart in the factory for Dixon, and pointed out to his agent ; but they had not yet 
been weighed or marked, which acts remained to be done by Myers & Co. ( the 
sellers), and were necessary before Dixon could be required to accept the stems, 
and make payment. It was held that title to the stems had not passed to the 
buyer, and that he could not be. made to pay for them ; and the loss fell on the 
sellers. The ground of the decision in Dixon v. Myers is thus explained in HaxaU 
v. Willis, 15 Gratt. 434, by Judge Daniel, who delivered the opinion of the court 
in both cases : "There [i e., in Dixon v. Myers], there had been no actual change 
in the possession and custody of the thing bargained for. The weighing by the 
terms of the contract was to be done by the seller ; and was not only an act neces- 
sary to bt performed in order to ascertain the price, but in connection with the 
marking was necessary to the complete designation and identification of the pro- 
perty as the property of the buyer, and to the placing it in that state in which, by 
the agreement, it was to be before the seller could demand the price, or truly no- 
tify the buyer that it was ready for him." 

It will be seen that Dixon v. Myers follows the first of Lord Ellenborough's 
rules as laid down above. And see the first rule approved in 2 Schoul. Pers. 
Prop., sec. 248, et seq. And in sec. 250, Schouler says : "Other acts than those of 
weighing and measuring which are made requisite on the part of the seller to put 
the goods in a deliverable state, in compliance with the mutual contract, have been 
generally held to postpone the divesting of the property. For instance, baling 
and pressing a lot of hops ; taking out samples and comparing them with original 
samples on a sale of cotton ; the scaling of logs ; marking stems and otherwise 
preparing tobacco [citing Dixon v. Myers] ; the drying and weighing of fish.' ' 
And see Blackwood v. Culling Packing Co., 76 Calif. 212 (9 Am. St. Eep. 199). 

(2) HaxaU v. Willis. This was an action by Mrs. Willis, who resided near 
Gordonsville, Va., against Haxall Bros. & Co., millers, in Kichmond, to recover 
the price of 220 bags of wheat, sold by Mrs. Willis to Haxall Bros. & Co., but 
destroyed by fire in the railroad depot at Bichmond, before removal thence to the 
mills of Haxall Bros. & Co. The facts were that the sale was by sample, the wheat 
then not being cleaned from the chaff; and Mrs. Willis was to deliver it at the 
Gordonsville depot for carriage by rail to Bichmond. Mrs. Willis was to pay the 
freight to Bichmond, and Haxall Bros. & Co. were to take it from the depot in 
Bichmond to their mill at their own cost, where it was to be weighed and tested by 
the sample ; and when thus weighed and tested the price was payable. The wheat 
was delivered at the depot at Gordonsville, and taken by the railroad company to 
their depot in Bichmond ; and all but 220 bags (440 bushels) were taken away by 
Haxall Bros. & Co. But 220 bags were destroyed by fire in the depot, and for 
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these the action was brought ; and the question was whose wheat was it when it was 
burnt, for on the owner must fall the loss. It was contended in behalf of Haxall 
Bros. & Co. that weighing the wheat to ascertain the quantity, and testing it by the 
sample to ascertain its quality, were both conditions precedent to the transfer of 
title ; and as the wheat was destroyed before either of these acts was performed, 
the title had not passed, and the seller should bear the loss. 

The court admitted that the contention of the buyers was supported by the 
second of Lord Ellenborough's rules and by some of the decisions. But the court 
was of the opinion that, by a decided preponderance of authority, where the 
subject-matter of the contract had not only been completely ascertained and iden- 
tified, but actually delivered (as the court considered the wheat to be when it 
reached the depot at Richmond), the mere fact that the weighing, counting or 
measuring is yet to be done by the buyer, in order simply to ascertain the aggregate 
sum of money which he is to pay as the price, does not, of itself, show that title 
does not pass, and throw the loss on the seller. And the case of Cunningham v. 
Ashbrook, 20 Mo. 555 was cited, where the sale was of an entire drove of hogs at 
a stipulated price per cwt., net weight, to be delivered at the slaughter-house of 
the buyer, who was to kill and weigh them. The hogs were delivered and slaugh- 
tered, and the seller notified that he might call the next day at the packing-house 
of the buyer, see the hogs weighed, and get his pay. That night, however, the 
slaughter-house was burnt down, and the hogs consumed by fire. But the Missouri 
Court sustained the right of the seller to recover his price, and disposed of the 
objection that the buyer had not weighed the hogs, as follows : " It is true that in 
determining the question as to the purpose of the parties in changing the actual 
possession, the fact that the price is to be subsequently ascertained by reference to 
the net weight, and then paid, is proper to go to the jury ; but the possession is so 
much the essence of property, as it is that alone that enables us to enjoy a thing 
as property, and the natural connection between property and possession, especially 
in moveables, is so strong, that the presumption arising from a change of actual 
possession that it was intended also as a change of the property [i. e., of title], is 
not overcome, as a matter of law, by the fact that the thing bargained for was to 
be paid for by weight to be ascertained after delivery." 

As to the testing of the wheat, which remained unperformed by Haxall Bros. 
& Cq., the court said that, by the authorities, " On a sale by a sample, if the bulk 
does not correspond with the sample, the buyer may reject the goods, and refuse 
to pay for them ;" and added: " This makes it incumbent on the seller in all cases 
of the kind, where there has not been an acceptance by the buyer, to prove the 
correspondence in quality between the sample and the article he contracts to sell 
by it. But when he does this, and shows also that he has performed those acts 
which in executory contracts for the sale of goods [i. e., at first executory,] usually 
denote the transfer of property in the thing contracted for, he satisfies fully the 
very terms of his contract, and occupies, in respect of the question of risk and 
loss, the same position he would have occupied had there been no implied warranty 
or agreement in regard to the quality of the goods." And the court added : " The 
true nature of the agreement implied from a sale in reference to samples exhibited 
at the time of the sale is not that the buyer shall have the right of deciding [i. e. 
as sole and exclusive umpire] whether there is a correspondence between the bulk 
and the sample, but that there shall be in fact such a correspondence." And the 
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decision was that the title to the wheat when destroyed was in Haxall Bros. & Co., 
and they were compelled to pay for it. All the wheat had been weighed at Gor- 
donsville ; and it was proved that when it left the barn of Mrs. Willis it was fully 
equal to the sample by which it was sold, and that twenty-five bags of the lot of 
which the 220 bags were the residue, were received by Haxall Bros. & Co., and 
paid for by them without objection to the quality. 

See in accord with Haxall v. Willis, 2 Schoul. Pers. Prop., sec. 255, where Lord 
Ellenborough's rules are restated so as to permit the presumption of transfer of 
title except when something remains to be done by the seller as to goods as yet un- 
delivered. And see Turley v. Bates, 2 H. & C. 200 ; Graff v. Finch, 58 111. 373 (11 
Am. Eep. 85) ; King v. Jarman, 35 Ark. 190 (37 Am. Kep. 113) ; Sedgwick v. Cot- 
tingham, 54 Iowa, 512 (Pattee's Cases on Sales, 272). But see Prescottv. Locke, 
51 N. H. 94 (12 Am. Rep. 55), where it is said : " If the sale is not complete, if 
anything remains to be done concerning the property by either party, a present 
right of property does not vest in the buyer. If any condition precedent, such as 
the ascertainment of the quantity, and thereby of the gross price, is not performed 
or waived, the sale is not complete. Such is the rule of the common law." But 
Schouler says : " It would appear to be the American rule that acts such as weigh- 
ing and measuring, to be performed purely for the buyer's own convenience and 
satisfaction, do not prevent the divestment of the seller's right of property." (2 
Schoul. Pers. Prop., sec. 252. ) He admits, however, that the cases are in conflict. 



General Deed of Assignment — Power to Trustee to Sell on Credit. — 
The Statute of 13 and 27 Elizabeth, known as the Statute of Fraudulent Convey- 
ances, and existing substantially in its original form in most, if not all, of the 
States ( Va. Code 1887, sees. 2458, 2459, ) not only avoids conveyances made with 
intent to defraud creditors and purchasers, but those made with intent to " hinder, 
delay or defraud." Accordingly, it is generally held that where an insolvent 
debtor makes a general assignment of his effects to a trustee, for the benefit of 
creditors, he must not stipulate for any delay beyond what is reasonably necessary 
to convert the assets into cash for the payment of his debts. Giving the trustee 
power to sell the assets on credit hinders and delays, even if it does not actually 
defraud, creditors. Such a power to sell on credit is usually held, therefore, to 
render the assignment voidable at the suit of creditors. Burrill on Assignments, 
220 et seq.; Keep v. Sanderson. (Wis.), 60 Am. Dec. 404, and note ; Brahmsladt v. 
McWhirter (Neb.), 31 Am. Eep. 396, and extensive note; Bapalee v. Stewart, 27 
N. Y. 310 ; Nicholson v. Leavitt, 6 N. Y. 510 (57 Am. Dec. 499 and note). 

In the case last cited, the reasons upon which this doctrine is based are well 
stated in the following extract from the learned opinion of the court: 

" It was argued that ' an intent to hinder and delay creditors, there being no in- 
tent to defraud them, will not make an assignment illegal; a positive intent to 
defraud must exist.' The answer to this suggestion is that a positive intent to 
defraud always does exist where the inducement to the trust is to hinder and delay 
creditors, since the right of a creditor to receive his demand when due is as absolute 
as the right to receive it at all. It has always been understood that where an in- 
dividual has incurred an obligation to pay money, the time of payment was an 
essential part of the contract ; that when it arrived the law demanded an imme- 



